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DECI SI ON RE DEBTORS' OBJECTI ON TO CLAI MS
OF THE PLAN ADM NI STRATI ON COW TTEE FOR THE
GREATER SOUTHEAST HEALTHCARE DEFI NED CONTRI BUTI ON
PLAN AND THE DI STRI CT OF COLUMBI A NURSES ASSOCI ATI ON

The debtors in these jointly adm nistered cases are
participating enployers in the Greater Southeast Healthcare
System Defined Contribution Pension Plan (“the Pension Plan”
or “the Plan”). The court addresses the objection of three of
the debtors to the admnistrative clains filed by the Pension
Pl an, through its Plan Adm nistration Committee (“the Plan
Commttee”) and the District of Colunmbia Nurses Association
(“DCNA").* The three clains at issue arise out of the Pension
Plan: (1) a claimagainst the debtors for contribution to the
Pension Plan for the year 1999; (2) a claimagainst the

debtors for contribution to the Pension Plan for the year

! Pursuant to Fed. R Bankr. P. 7052, this decision
constitutes the court’s findings of fact and concl usi ons of
| aw.



1998; and (3) a claimagainst the debtors for the costs and
expenses of the Plan Commttee. The court concludes wth
respect to the principal issues that:

the contribution claimfor 1999 is, first, owed (because
the enmpl oyees were still enployees on Decenber 31, 1999),
and, second, entitled to adm nistrative expense treatnent
(because the event triggering liability was a

post petition event--enploynent on Decenber 31, 1999);°?

t he undi sputed liability for the contribution claimfor
1998, to the extent the final triggering event of
liability occurred on or after Novenber 28, 1998, is in
its entirety entitled to priority under and subject to
the dollar limtations of 11 U S.C. § 507(a)(4), but is
not entitled to treatnment as an adm nistrative claim
(despite provisions in a postpetition collective
bar gai ni ng agreenment calling for benefits to remain
unchanged) ; ® and

t he postpetition expenses of the Plan Commttee are
entitled to adm ni strative expense treatnment for the
period ending May 1, 2000, but not thereafter (because of
a May 1, 2000, anmendnent of the Pension Plan).
The debtors filing the objection--G eater Southeast Comrunity
Hospi tal Foundation, Inc. (“the Foundation”); G eater

Sout heast Community Hospital Corporation (“GSCHC); and

2 Enpl oyees who becane entitled to a Plan contribution
even though they were not enployed at year-end are a m nor
separate issue.

3 For exanple, 8 507(a)(4) priority (subject to its
dollar limtations) applies to the contribution owed for
enpl oyees for whomliability was finally triggered by being
enpl oyed on Decenber 31, 1998. Section 507(a)(4)(B)(i)
i nposes a maxi mum of $4, 000 per enpl oyee covered by the plan,
and 8 507(a)(4)(B)(ii) inposes a reduction for amounts paid
under 11 U.S.C. § 507(a)(3).



Greater Sout heast Managenent Conpany (“the Management
Company”)--will be referred to as “the debtors.” Together
with the remaini ng debtor, the Fort Washi ngton Nursing Home,
Inc., and certain non-debtor entities, they are part of the
Greater Sout heast Healthcare System The clains are
principally the result of the enploynment by GSCHC of numerous
enpl oyees as an operating hospital, and as a practical matter
t he Foundati on and the Managenment Conpany play a mnor role in
the disputes. The Foundation is the parent conpany of all of
the other entities in the System The Managenent Conpany
provi des management services to the other entities (such as
processi ng payroll for them.
I
ADM NI STRATI VE CLAI M FOR 1999 PLAN CONTRI BUTI ON
The dispute to which the court first turns is the
debtors’ contention that they are not obligated to make any
contribution to the Plan for the year 1999 because the
enpl oyees failed to satisfy a condition necessary to the
recei pt of the contribution, nanmely, that they be enployed on
the | ast day of the calendar year. The debtors maintain that
t he enmpl oyees were no | onger enpl oyees of the debtors as of
Decenber 31, 1999 because the debtors consummated an asset

purchase agreenment on December 30, 1999, at which tinme the



enpl oyees’ enpl oynent was terni nated.
A.
FACTS
1

Rel evant Provisions in the Pension Plan

Pursuant to Article 4.2 of the Plan* the debtors are
required to nmake an annual contribution of 3% of each eligible
enpl oyees’ conpensation, provided that the enployee is
enpl oyed on the | ast day of the cal endar year and is credited
with one year of service.® The annual 3% contribution is also

required if a participant dies, retires after age 65 or

4 Article 4.2 provides:

Subject to Article 5 hereof, the Enployer wll
contribute to the Plan as of the end of the Plan
Year an anmount equal to three percent (3% of

t he Conpensation during the Plan Year (five
percent (5% for any Plan Year ending prior to
January 1, 1998) of each Participant while a
Partici pant, provided that no contributions wll
be made on behalf of any Participant for a Plan
year unless (i) he is credited with a Year of
Service during such Plan Year and he is enployed
by the enmpl oyer on the | ast day of the Plan Year
or (ii) he retires at or after his Normal
Retirement Date, died or incurred (and satisfied
all of the requirenents for) a Disability during
the Pl an Year.

5 A “Year of Service” is defined as a Plan Year during
whi ch a plan participant conpletes at |east 1,000 hours of
service. Under Article 1.34 of the Plan, a Plan Year is
defined as the cal endar year.



becomes di sabl ed during the Plan Year regardl ess of the anount
of hours worked, but the debtors have not objected to the
adm nistrative claimfor the 1999 Plan contribution claimto
the extent it is based on such eligibility.®

2.

The Debtors’ Financial Decline and Bankruptcy

Dr. George G lbert was the CEO of the debtors from July
1998 to Decenber 30, 1999. According to Dr. Gl bert, GSCHC
ran a profit in 1995 and 1996. However, in 1997 there was an

abrupt change in GSCHC s financial standing which found GSCHC

burdened with several million dollars in |osses by the end of
that year. In 1998 GSCHC al so suffered | osses approaching 40
mllion dollars.” Soon after taking over as CEOQ, Dr. G bert

¢ The court assumes that the debtors have either viewed
the amounts arising fromprepetition retirenment, death, or
incurring of a disability as too insignificant to warrant an
obj ection (particularly in light of the priority such 1999
Pl an contribution clains would alternatively enjoy under 11
U S C 8 507(a)(4)--a provision discussed |later with respect
to the 1998 Plan contribution) or that the parties have agreed
anong thenselves to litigate the principal issue first, with
this mnor issue to be resolved by agreenent or litigation
| ater.

" Dr. Glbert stated that the | osses were due in part to
three significant factors: (1) the District of Col unbia
changed the formula by which it reinbursed GSCHC for
“di sproportionate share paynents” and that change was
retroactively applied in 1997 and 1998 resulting in a |oss of
$7 mllion from GSCHC s Medicaid budget; (2) the passage of
t he Federal Bal anced Budget Act in 1997 resulted in a cut of
$3-4 mllion fromthe GSCHC s Medi care budget; (3) the user
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retai ned Rutherford & Cohen as financial advisors in order to
obtain a cash flow projection and to identify where
productivity cuts could be made. Rutherford & Cohen concl uded
t hat expenses were exceeding revenues by 3 mllion dollars per
nont h and that GSCHC woul d not be able to neet its Decenber
1998 payroll.® As a result of these findings, Dr. G bert
initiated a series of cost saving neasures, such as reductions
in personnel and closing physician practices and unprofitable
units. These cuts alone were insufficient and other areas for
savings were also identified such as an across-the-board pay
cut and term nation of the funding of the sick | eave pay-out
and the Pension Plan. By the spring of 1999, although GSCHC
had made significant inroads into alleviating expenses, it was
still losing 1.82 mlIlion dollars per nonth. Accordingly,
GSCHC began to solicit an alliance partner although that
effort generated only one response from Doctors Community
Hospital (“Doctors”).?®

A second eval uation of the GSCHC s financial health was

rate of the enmergency room at the hospital dropped 13-15%
resulting in a marked decrease in occupancy.

8 GSCHC ultimately met its Decenmber 1998 payroll by
obt ai ni ng an advance paynent of the disproportionate share
payments fromthe District of Col unbia.

® Doctors eventually acquired a |arge part of the assets
of GSCHC t hrough an asset purchase agreenent.
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conpl eted by Arthur Anderson at the behest of the bondhol ders.
Art hur Anderson indicated that it would be unlikely that the
hospital could survive and that it should be |iquidated.

Not wi t hst andi ng that forecast, GSCHC devel oped a turnaround
pl an that required a capital infusion of 22 mllion dollars.
The turnaround plan included a 5% across-the-board pay cut and
elimnation of the Pension Plan benefit. |In conjunction with
t he turnaround plan, the board approved a resolution in March
1999 to term nate the Pension Plan benefit, but ultimtely,
Dr. Glbert elected never to give notice to inplenent the
term nation lest it harm enployee norale. Meanwhile, the
District of Colunbia rejected GSCHC s turnaround plan in My
1999. At that point, GSCHC had conmpletely run out of funds,
prompting Dr. Glbert to informthe District of Colunbia that
the hospital would close. The District agreed to offer
financi al assistance provided that GSCHC file for bankruptcy
protection and retain a turnaround firmto manage the
hospital. GSCHC and the other debtors filed their chapter 11
petitions on May 27, 1999. As agreed, the District of

Col unmbi a provided 8 mlIlion dollars in financing and the

| ntense Resource Group (IRG was hired as the turnaround
consul tant .

I n October 1999, IRG conpleted its assessnent and



turnaround plan which was projected to cost 12 mllion dollars
to inmplement. GSCHC was unable to raise the necessary capital
to inplenment the plan and therefore the only renmaining option
was to sell or close the hospital.

3.

Approval of the Asset Purchase Agreenent and the CBA

On Novenber 16, 1999 the court approved the Asset
Purchase Agreenent between Doctors and GSCHC. Pursuant to
t hat agreenent, closing was to occur on the earlier of
Decenmber 31, 1999, or the date all closing conditions were
met. GSCHC had financing to cover its operating expenses
t hrough Decenber 31, 1999, thus, it was inperative that the
sale close no later than Decenber 31, 1999. In the event that
the transaction was not ultimtely consummated, GSCHC set
asi de cash reserves to inplenment a shut-down plan.

On August 3, 1999, GSCHC entered into a collective
bar gai ni ng agreenment (“CBA”) with DCNA whi ch was approved by

the court on Septenber 15, 1999. Article VI of the CBAY

10 Article VI, paragraph 3 provides:

The hospital will provide the Association
with fourteen (14) days notice of |ayoffs,
reductions-in-force or the elimnation of
bargai ni ng unit positions. At the tinme of
this notice, the Hospital will also provide
to the Association current seniority lists
in the units/departnments affected and the

8



provi des that the hospital nust provide DCNA with fourteen
days’ notice of any layoff or reduction in force.

After approval of the Asset Purchase Agreenent with
Doctors, Herman Brown, counsel for DCNA, received a letter
dat ed Decenmber 20, 1999, from Allen Siegel, counsel for
Doctors. In that letter, Siegel informed Brown that Doctors
cont enpl at ed comrenci ng operations at GSCHC “at sone point
during the nonth of January” and that all nenbers of the
coll ective bargaining unit “will be considered for enploynent
by DCHC on a non-discrimnatory basis along with any other
applicants for enploynent that may seek enploynent with DCHC. "~
Si egel also informed Brown that Doctors would not assune or
agree to be bound by the CBA, but intended to enter into
negoti ations for a new agreenent w th DCNA.

Subsequent to that correspondence, Doctors and DCNA
entered into negotiations and reached an agreenent (“the DCNA-
Doctors Agreenent”) outlining the ternms and conditions
pursuant to which the nurses would agree to work for Doctors.

That agreenent specified that it would be effective January 1,

nunber and | ocation of any registered nurse
vacanci es.



2000. 11
4.

The Closing and Post-Closing Activity

Thr oughout the period of financial uncertainty, Dr.
Gl bert attenpted to keep enpl oyees inforned by hol di ng
enpl oyee foruns. During at |east one of these neetings in the
spring of 1999, Dr. Gl bert advised the enployees that the
hospital’s board of directors had adopted a resol ution
authorizing the termnation of the Plan. Gl bert did not tel
the enpl oyees that the Plan was discontinued, rather, they
were told that term nation of the plan (along with other
proposed cuts) was sonmething “on the table” and that it was
part of a larger turnaround plan. He also indicated that he
woul d keep the enployees informed as to when or whether the
“trigger” would be pulled. However, the resolution was never

i mpl emrent ed. 12

11 The agreenent further specified in paragraph five that
the “[njurses will carry over their seniority with GSE to
their new enpl oyment with DCHC when enployed in January 2000.”

(Enphasi s added.)

2 During the fall of 1999, Dr. Gl bert recalled that the
debtors’ creditors wanted the debtors to term nate the Pension
Pl an. However, Gl bert felt that term nation of the Plan had
beconme a “noni ssue” because he understood that the Plan would
terminate if the sale transaction with Doctors cl osed by the
end of the year. Thus, he saw no reason to go through the
agony of notifying the enpl oyees that the Plan was term nated
given that the Plan would term nate on its own. Although Dr.
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After the approval of the sale, Dr. Gl bert held
addi ti onal enpl oyee foruns. He told the enployees that he
t hought they woul d become enpl oyees of the purchaser and,
al t hough he could not guarantee their enploynent, he felt that
significant reductions in staff were not probabl e because
t here had al ready been considerable layoffs.®® Dr. G| bert

descri bed the sales transaction as a “rollover,” meaning that
the control of the hospital was going to roll over fromthe
current board of directors to Doctors. Once the rollover

occurred, G lbert would no | onger be responsible for the

managenent of the hospital and the enpl oyees woul d be

G | bert does not recall attending a neeting with the debtors’
counsel regardi ng whether to inplenent the resolution, Robert
Shel ton, counsel for the debtors, indicated that on Decenber

9, 1999, a neeting took place to discuss whether or not to

i npl ement the resolution. David Rice, counsel for the
debtors, Virgil MDonald, chairman of the board, Kenneth
Hof f man, counsel for the debtors, and Robert Shelton attended
the neeting. During that neeting a di scussion ensued
regardi ng whet her notice of term nation of the Plan should be
given to the enployees. The parties discussed the alternative
of not sending the notice because there would be no obligation
to fund the plan if the transaction cl osed on or before
Decenmber 30, 1999. Shelton indicated that he felt that they
could confortably close the transaction prior to December 30,
1999. G ven that assurance, Gl bert and McDonal d concurred
that it would be a waste of tinme, noney and focus to inplenment
the resol ution.

3 As |ate as Decenber 30, 1999, the date of the
schedul ed cl osing of the asset purchase, Dr. G lbert did not
know whi ch enpl oyees woul d be enpl oyed by Doctors and which
woul d be retained by the debtors.
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“transferred” and subject to whatever fate awaited them at
Doctors. Dr. G lbert never had any specific discussions with
t he enpl oyees regardi ng when they woul d be term nated as

enpl oyees of GSCHC gi ven that he had no way of know ng who
woul d be hired by Doctors (which did not have any contract ual
obligation to enploy the debtors’ enployees). Dr. G bert
never told the enpl oyees that their enploynment would term nate
the nonment that the hospital was sold.

The closing of the sale was initially schedul ed for
Decenmber 23, 1999. The parties were unable to close due in
part to the delay in negotiating a settlenment regarding
Medi care payments. On Decenber 29, 1999, the Medicare issue
was resolved and the parties scheduled the closing for
Decenber 30, 1999.

On December 30, 1999, Dr. G lbert went to the offices of
Epstein, Becker, & G een (“Epstein & Becker”), counsel for
Doctors, where he executed numerous closing docunents
including a deed and settlenent statenment. Robert Shelton
stated that he arrived that norning and that by noon all the
docunents were executed. Shelton indicated that at sone point
in the afternoon, it becanme apparent that no funds woul d be
wired to conplete the transaction. Shelton infornmed David

Tat ge, counsel for Doctors, that GSCHC had authority to

12



operate the hospital only until Decenber 31 and, as a
practical matter, the hospital had run out of funds. He told
Tatge that a further consequence of failing to close the
transaction on Decenmber 30 would be that GSCHC woul d be
obligated to fund its Pension Plan, resulting in a liability
of over one mllion dollars. According to Shelton, this was
the first time he nmentioned the Pension Plan liability to
Doctors and he decided to do so in order to put nore pressure
on Doctors to close, or in Shelton’s words “I was playing
every card that | had, sonetinmes even nore than once.”
Subsequent to that discussion, Paul Tuft, Chairman and CEO of
Doctors, presented Shelton with an 18.5 mlIlion dollar check
drawn on Doctors’ Hadl ey Hospital. Shelton indicated he

t hought the debtors could “work” with that but Doctors woul d
need to obtain an irrevocabl e and unconditional commtnment to
fund the check fromits I ender. Shelton proceeded to draft an
irrevocable commitnent, and it was forwarded to Nati onal
Century Financial Enterprises, Inc., the financier of the
transaction. There was continual discussion throughout the
eveni ng, and at approximately 11:00 p.m, Shelton asked to be
included in the conference calls taking place with Nationa
Century. He spoke with Peggy Scott, counsel for National

Century, and told her that the debtors had run out of funds

13



and had no further spending authority past Decenber 31. He
al so informed her about the potential Pension Plan liability
should there be a failure to close on Decenmber 30.

At 11:55 p.m, Shelton and the other attorneys engaged in
a tel ephone conference with Scott and Randol ph Speer of
Nati onal Century, regarding the wording of the irrevocable
comm tnment. At the end of that conversation Speer indicated
that he wanted to confer privately with Scott. Several
m nutes later, at 11:58 p.m, ' Scott called and stated that
Nati onal Century had agreed to the irrevocable conm tnment and
woul d forward it by fax. Shelton stated that once Scott
orally confirmed National Century’ s agreenent, Tatge turned to
him extended his hand and said “Congratul ati ons we’'re
closed.” The facsimle containing National Century’'s executed
irrevocabl e comm tnent was received at the offices of Epstein
& Becker after Decenber 30, 1999, sonetime during the first

few m nutes of Decenber 31, 1999.15

14 Shelton noticed the tinme because Tatge had a cl ock on
his tel ephone and he | ooked at it when he was shaki ng hands
with Tatge.

15 Shelton stated that Tatge brought it to himwthin 2,
3, or 4 mnutes after their tel ephone conversation with Scott,
but he did not have a watch on to be sure of the tine. The
fax itself has a tine notation of 1:04 a.m and a date
not ati on of December 31, 1999. Shelton stated that the tinme
notation on the fax was incorrect.

14



Ana Ral ey, the incom ng CEO of the hospital on behalf of
Doctors, 16 received a tel ephone call from Tuft at 12:15 a.m on
t he norning of Decenmber 31, 1999. According to Raley, Tuft
informed her that “the hospital is yours.” Raley then nade
several telephone calls and arrived at the hospital around
1:00 a.m Upon arrival, she asked to be taken fromfloor to
floor. She visited every unit (which took 2-3 hours) neeting
the enpl oyees and informng themthat Doctors was the new
owner of the hospital and that they were now enpl oyees of
Doctors. Raley left the hospital and returned around 10: 00
a.m that nmorning. She again walked the entire hospital
meeting with enployees and telling themthat they were now
enpl oyees of Doctors. Raley again |left the hospital and
returned at 9:00 p.m Ilater that evening. During an enpl oyee
gathering in the cafeteria, Raley told approxinmately 200 to
300 enpl oyees about the acquisition.?’

As of Decenmber 30, 1999, GSCHC and the other debtors had
not taken any affirmative steps to term nate their enployees.

GSCHC gave no notice or other comrunication to enpl oyees that

16 The hospital was actually acquired by G eater
Sout heast Community Hospital-1, a subsidiary of Doctors, but
for ease of reference the new business owner will be referred
to as Doctors.

17 The hospital had approximtely 1,000 enpl oyees at that
time.
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t heir enpl oyment woul d be deenmed ternm nated upon sale of the
hospital .*® GSCHC took no steps to term nate the enpl oyees
after the closing of the sale.?
B.
LIABILITY FOR THE 1999 CONTRI BUTI ON

The court first addresses whether the debtors are |iable
to make the 1999 contribution. The court finds that the
debtors are liable to make the 1999 contri bution because, as
of Decenber 31, 1999, the debtors’ enployees were still
enpl oyed by the debtors. The court so concludes because there
was no evidence that the debtors term nated the enpl oyees’

enpl oynent before or at the tinme of the purported cl osing? at

¥ Dr. Glbert testified that he was unaware of any
notice or other conmunication given to enpl oyees regarding
term nation of their enploynment upon sale of the hospital.
The court inquired whether he had any specific discussions
with the enployees as to when they woul d be term nated as
enpl oyees of the hospital. Dr. Glbert replied that he had
not had specific discussions because he did not know when the
enpl oyees woul d nove over to Doctors. He also acknow edged
that the enpl oyees woul d becone enpl oyees only if Doctors
agreed to hire them

¥ G lbert was not aware of any communication to the
enpl oyees or anyone el se that the enployees were no | onger
enpl oyed. See Gl bert Dep., p. 18. G lbert also was not
aware of any notice, oral or witten, given to managenent or
personnel after the closing that their enploynment was being
term nated. G | bert Dep., p. 21

20 For purposes of the above discussion, it is
unnecessary to determ ne whether, as a matter of |aw, the
sal es transaction closed at 11:58 p.m on Decenber 30, 1999 or

16



11: 58 p.m on Decenber 30, 1999.

1.

In exam ning all of the evidence, the debtors never told

their enpl oyees that, upon the sale being conpleted, their enploynent
by the debtors would be term nated. Instead, they told the
enpl oyees that the hospital would be sold and that it was antici pated
or hoped that nost of the enployees would be “rolled over” into the
enpl oynent of the purchaser. Dr. G lbert unequivocally testified
that he did not provide any notice, oral or witten, of term nation

to the enployees either before or after the sale.

at sonme other point in tinme, but there are obvious issues in
this regard. These uncertainties, although not resolved by
this court, neverthel ess highlight why it was inportant for
the debtors clearly to communicate to the enployees that their
enpl oynent was ended: the term nation ought not rest on a

pur ported closing, of questionable effectiveness, that was
never comrmuni cated to the various enployees until well into
Decenmber 31, 1999, or later.

For example, Tatge s and Shelton’s shaki ng hands j ust
before m dnight to signify that the deal was cl osed was
arguably conditioned on receipt of the forthcom ng fax from
Doctors’ lender confirmng its irrevocable commtnent. That
fax was received a short while later but, critically, on
Decenmber 31, 1999, and with material changes in the faxed
comm tnment previously wired to the |lender. (The fax was
recei ved before Tuft of Doctors told Raley that the hospital
was now hers to run, thus suggesting that the parties waited
until after the fax's receipt to treat the deal as really
closed.) Had the fax never arrived, one nust question whether
the debtors, through Shelton, intended to treat the deal as
really closed. (There are additional facts and argunments, not
di scussed in this decision, that the clainmnts contend require
a conclusion that the closing did not occur until after
Decenmber 30, 1999.)
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Not wi t hst andi ng the | ack of notice of term nation of
enpl oynment, the debtors maintain that “[s]everal mnutes prior to
12: 00 a. m on Decenber 31, 1999, all but two enpl oyees of GSCHC and
nost enpl oyees of GSMC ceased their enploynment with these entities
and becane enpl oyees of Doctors.”? The debtors suggest that a
term nation of enploynment occurred sinply because Doctors becane
responsi ble for the operation of the hospital when the Asset Purchase
Agreenent closed. Yet, they ignore the distinction between Doctors’
responsibility for the physical operation of the hospital versus its
enpl oyment of its own staff to carry out the functions of the
hospital. For exanple, Doctors could be responsible for hospital
operations yet staff its units with tenporary personnel. That
Doctors now had ownership of and responsibility for the hospital,
namely, its equi pnent and assets, does not establish that the
debt ors’ enpl oyees sonmehow automatically becane the enpl oyees of
Doct or s. The mechanics of a “rollover” were never explained: no one
ever informed the enployees that their enploynment woul d cease upon
conpletion of the sale; nor did Doctors commit that the enployees
woul d becone enpl oyees of Doctors upon the sale being conpleted.

| ndeed, the debtors continued to enploy several enployees after

2L “Suppl emrental Menorandum i n Support of Debtors’
Obj ections to the Proof of Adnministrative ClaimFiled by
Greater Sout heast Healthcare System Defined Contribution Plan
and Ot hers” ("Supplenmental Menoranduni), pp. 16-17.
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the sal e who had not been advised that they would continue to
remai n enpl oyed by the debtors after a sale.

Cbvi ously, between the conpletion of the sale and Doctors
hiring any enployees as its own enpl oyees, there had to be enpl oyees
operating the hospital. Simlarly, when the sale was conpl eted there
had to be enpl oyees already on site operating the hospital. The
enpl oyees could only guess as to whose enpl oyees they woul d be during
that period before they were hired by Doctors or as of the noment of
the sale being conpleted and before word could be sent that the sale
was conpl eted. They could assunme that since they were not being
automatically term nated by the debtors that they would continue as
such until they were hired by Doctors, with the debtors and Doctors
to settle between thensel ves who woul d be responsi ble for the cost of
their enploynent.?2 In other words, they could work as enpl oyees of
the debtors, albeit taking direction from Doctors, and then Doctors
woul d rei mburse the debtors for Doctors’ tenporary use of its
enpl oyees.

Mor eover, Doctors did not wish to make any definitive

22 |llustratively, Ed Heely, a former enployee of the
debtors, stated that as of Decenber 31, 1999, he continued to
| ook to the debtors for direction as an enpl oyee. He was
never told that as of the time of the closing that he would
become an enpl oyee of Doctors. Jane Hersee-Lee another fornmer
enpl oyee of the debtors also was never notified in 1999 that
her enpl oyment with the debtors had term nated. She |earned
t hat she no | onger worked for the debtors when she net with
Ana Ral ey on January 3, 2000.
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conmmtnment to hire any particul ar enpl oyee upon closing the asset
purchase transaction. Dr. G| bert enphasized to the enpl oyees that
he could not guarantee that they would be enpl oyed by Doctors. In
addi tion, once the transaction was consummted, the debtors’
enpl oyees were informed that they had to reapply for their
positions.? Enployees were placed on a 90-day probation period
during which time a performance assessnment woul d take place and the
ulti mte decision whether to hire would be made.

2.

A fundanmental principle inherent in contract law is freedom of
contract--the freedomto determ ne whether or not to enter into a
contractual relationship. The debtors argue that by virtue of the
closing, their enpl oyees becane the enpl oyees of Doctors, nmuch the
sane way that the hospital’s physical assets becane the assets of
Doctors. Yet, the enpl oyees are not physical possessions whose
ownership could be transferred upon conpletion of a sale; rather,
each enpl oyee had a right to determ ne whether or not to beconme an
enpl oyee of Doctors if given the opportunity.

This point is illustrated by several cases. |In Mirray v.

Union Ry. Co. of New York City, 127 N.E. 907 (N. Y. 1920), the

22 |llustratively, Cynthia Mann, a forner enployee of the
debtors, |earned on January 3, 2000 that she would be given an
opportunity to be enployed by Doctors and was directed to fill
out a job application.
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plaintiff’s enployer (Washington Detective Services) sent him
to assist in protecting passengers riding the railways during
a strike. He was injured in a collision and sued the rail way
conpany. The railway conpany argued that it could not be sued
for negligence because the plaintiff was its enpl oyee and
therefore limted to his worker’s conpensati on remedy. The
court disagreed finding “nothing in these facts which was
equi valent as a matter of law to the acceptance of a change of
masters.” 1d. The court further stated that an enpl oyee
coul d not be enployed by a new enployer wi thout the enployee’s
know edge and consent:

[ E] npl oynment, |i ke any other contract,

pr esupposes understandi ng. The new

relati on cannot be thrust upon the servant

wi t hout know edge or consent. . . . He

nmust understand that he is submtting

hi mself to the control of a new nmaster.

.. Common-law rights and renedi es are not

| ost by stunmbling unawares into a new

contractual relation. There can be no

unwitting transfer from one service to

anot her.

Id. (citations omtted).? The debtors’ enployees were entitled to

24 Likewi se, in the case of Jobe & Rutgers Fire Ins. Co.
of New York v. Jones, 89 NW 580 (Mch. 1902), the defendant
Jones was enpl oyed by the Rutgers Fire Insurance Conmpany under
a five-year contract. Rutgers then nerged with the G obe Fire
| nsurance Conpany. After the nerger the defendant refused to
turn over certain funds he had collected and the new y-forned
i nsurance conpany sued for their recovery. The court
determ ned that the nmerger constituted a breach of Rutger’s
enpl oynment contract with Jones and rejected the insurance
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notice that their enploynent was term nated and entitled to decide
whet her to accept or decline enploynent with Doctors. 2
VWil e the court rejects the suggestion that the enpl oyees
coul d sonehow becone automatically enployed by Doctors w thout
t heir know edge and consent, the issue of whether the
enpl oyees were enpl oyed by Doctors does not fully address the
i ssue of whether the debtors term nated the enploynent of the
enpl oyees. As a general rule, a contract is term nated when

cl ear and unanbi guous notice of its term nation is given.

Shaw v. Beall, 215 P.2d 233, 234-35 (Ariz. 1950)(notice of

term nation nmust be clear, conveying an unquesti onabl e purpose

conpany’s argunent that the enploynment contract had sinply
passed to the new corporation by virtue of the nmerger. The
court noted that in contracting to work for another, “the
parties are treated as having contracted in reference to the

personal qualities of each other . . . .” Thus, the enpl oyee
“has a right to say for whomhe will work, and under a
contract to work for one conpany he cannot be required to work
for an entirely different conpany.” [d. at 581.

25 The earliest noment that any enpl oyee arguably coul d
be deened to have becone an enpl oyee of Doctors is when Ms.
Ral ey canme to the hospital on Decenber 31, 1999, and announced
that the sale was conplete and that the enpl oyees were now
enpl oyees of Doctors. Froma contractual perspective,
arguably an enpl oyee so advised by Ms. Ral ey would now
understand that if he continued to work at the hospital, he
had inplicitly accepted the new entity’s offer of enploynent.
Whet her accepting that enploynment would effect a term nation
of his enploynment with the debtors is a distinct issue
academ c to the question of the debtors’ liability for a 1999
pensi on contribution: the new enpl oynment woul d have cone after
t he enpl oyee had al ready been enpl oyed by the debtors for part
of Decenber 31, 1999.
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to insist upon a termnation); Stovall v. Publishers Paper

Co., 584 P.2d 1375, 1377 (Or. 1978) (notice nust be clear and
unambi guous, conveyi ng an unquesti onabl e purpose to insist on
the recission).?® Wth respect to at-will enploynent?’, the
enpl oyer may be excused from providi ng advance notice of

term nation; however, to term nate the enpl oyment contract,

t he enpl oyer nust nonethel ess provide notice to the enpl oyee

26 This rul e makes sense given that a party to a contract
wi t hout notice of its term nation would, in all I|ikelihood,
continue to perform In Stovall, the court, citing to 3
Bl ack, On Recission and Cancellation (2d ed. 1929), stated:

As a general rule, one who desires to exercise his
right to termnate or rescind a contract must first
gi ve the opposing party notice that he is doing so.

Further, a notice of the recission or term nation of
a contract, to be effective as such, “nust be clear
and unanbi guous, conveyi ng an unquesti onabl e purpose
to insist on the recission.” Black further states
(at 1413-1414):

“*** And where the conduct of one having the
right to rescind a contract is anbi guous,
and it is not clear whether he has
rescinded it or not, he will be deened not
to have done so.”

In addition, according to Black (at 1414), a notice
of rescission nust be not only unequivocal but
uncondi tional .

Stovall, 584 P.2d at 1377-78 (citations omtted).

27 Wth the exception of the nurses, the parties did not
provi de details regarding the enploynment contracts at issue.
It is likely that many enpl oyees of the debtors were enpl oyed
on an at-will basis.
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that the enploynent contract is term nated.

In this case, there was no clear and unanmbi guous notice
to the enployees that their enploynment with the debtors was
term nated. The debtors, in asserting that a term nati on of
enpl oynent was effected, support their position by citing
nunmer ous cases?® concerning the obligation of a former enployer
to pay severance pay to its discharged enpl oyees. However
t hese cases are not relevant to this case because the nonent
of term nation was not at issue in those cases.?® The cases
concerned whet her the sale of the enployer’s business, which
caused a cessation of the enpl oyer-enpl oyee contract,

constituted a term nation of enploynent so as to trigger the

282 Dahl v. Brunswi ck, 356 A 2d 221, 225 (M. 1976) (and
al so two cases cited by Dahl); Anderson v. Ciba-Geigy Corp.
759 F.2d 1518 (11t" Cir. 1985); Blau v. Del Monte Corp., 748
F.2d 1348, 1351 (9'h Cir. 1985); and In re Od Electralloy
Corp., 167 B.R 786 (Bankr. WD. Pa. 1994).

29 | n addition to the severance pay cases, the debtors
cite G oshoff v. St. Gertrude's Convent, 258 P. 528 (Idaho
1927) (involving the plainly irrelevant question of liability
of a successor owner to the original enployer’s enployee), and
Phillips v. Anpbco Ol Co., 614 F. Supp. 694 (N.D. Ala. 1985),
aff’'d, 799 F.2d 1464 (11t" Cir. 1986). In Phillips, 614 F.
Supp. at 704 n.12, the issue was not when Anoco term nated the
enpl oyees’ enpl oynment, but when the enpl oyees | earned that
Amoco had falsely represented that it intended to enploy the
enpl oyees for lifetime. They |earned by way of notice on
August 21 that their enploynent would term nate upon the
closing of the sale which occurred on Septenber 4. The
enpl oyees conceded that “when the sale was officially closed .
t hey ceased to be enployed.” Phillips, 614 F. Supp. at

704,
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obligation to pay severance pay to the enpl oyees even though
t he enpl oyees continued to be enployed by the new owner. 30

Carouso v. Enpire Case Goods Co., 63 N Y.S.2d 35 (1946),

is on point. In Carouso, the court determ ned that Enpire,
the seller/enployer, was liable to its enpl oyees for vacation
pay even though the enployer had sold its business during the
pay period in question. The enployees were aware that sonme
change in ownership m ght occur, but when the transaction
closed, Enpire did not give notice to its enployees of the
sale. The court determ ned that Enpire was liable for the
vacation pay wages that accrued after the sale had cl osed
because the enpl oyees had no know edge of the sale. The court
relied on the following rule in its decision:

And where the master disposes of his business to
anot her wi thout notifying the servant of the change,

3 |In addition, although the tim ng of term nation was
not an issue in these cases, in at |east one of these cases
the facts reveal that there was advance notice. |In Dahl, 356
A.2d at 221, the enployees were told that they could not
remain with their enployer and, effective a date certain, they
woul d be enployed by the purchaser. 1In only one case
(Anderson, 759 F.2d at 1520), the enployees did not |earn of
t he change of ownership until they arrived at work one day,
but this was nentioned to show that the enployees suffered no
unenmpl oyment, with no one disputing that the prior owner’s
enpl oynent of the enployees ceased on the change in ownership.
Even if learning of a new owner suffices to trigger a
term nation of enploynment, that does not help the debtors here
because the debtors’ enployees only | earned of the change in
ownership after the magi cal nmonent of 12:00 a.m on Decenber
31, 1999, had passed.
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and the latter continues his services thereafter,
the master is liable for the servant’s wages so | ong
as he remmins wi thout notice, but in case of

contracts term nable at will, actual know edge by
t he servant of the change of enpl oyers, however
acquired, will release the enpl oyer

Carouso, 63 N. Y.S.2d 35 at 39 (citation omtted). 3!
Significantly, the court noted that know edge of the
negoti ati ons was not equivalent to know edge of the sale.
Carouso, 63 N. Y.S.2d at 39. This case is simlar: the
debtors’ enpl oyees were aware of the strong possibility that

t he hospital would be sold, but were equally aware that there
was a possibility that the hospital m ght be shut down at the
end of Decenmber 31. Not one enployee was told that her

enpl oynment woul d be term nated as of a date certain and not
one enpl oyee had actual know edge of the purported closing of
the sale at 11:58 p.m on Decenber 30. The earliest that any
enpl oyee was nade aware of the sale was well after December 30
had come to an end. Thus, at 12:01 a.m on Decenber 31, 1999,

t he debtors’ enployees continued to be enpl oyed by the debtors

31 This rule makes sense when viewed from a contractual
perspective and in |light of the |l egal concepts discussed
above. When the enployee is informed of the conpletion of the
sal es transaction, the enployee has in effect received notice
of term nation of his enploynent given that the forner
enpl oyer cannot continue to perform under the enpl oynent
contract. |If the enployee continues to work notw thstandi ng
his knowl edge of the closing, the enployee has in essence
“accepted” an offer of enploynent fromthe new enpl oyer.
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t hereby satisfying the Plan’s requirenent that they be
enpl oyed by the debtors on the |ast day of the year.

There are several additional considerations with respect
to the nurses that lend further support to the court’s
deci sion. As noted above, the CBA required that GSCHC provi de
a 14-day notice of any layoff thereby foreclosing any
i mmedi ate term nation of any nurse. In addition, the DCNA-
Doct ors agreenent which contained the terns of enploynment with
Doctors was not effective until January 1, 2000, and nmade a
specific reference to the nurses’ new enploynent in January
2000.

The debtors attenpt to escape their Pension Plan
contribution obligation for 1999 by raising what amounts to a
wai ver argunment. Wth the exception of the few enpl oyees that
the debtors continued to enploy after 1999, Doctors’ paid the
enpl oyees’ wages for enploynment from 12: 00 a.m on Decenber

31, 1999 onward. 3 The debtors argue that:

32 Actually, for accounting ease, Doctors paid the
enpl oyees beginning with the 11: 00 p.m shift on Decenber 30,
1999. This only reinforces the irrelevance of the paychecks
Doctors issued: even under the debtors’ theory of the case,
t he debtors’ enployees were still the debtors’ enployees
despite paynent by Doctors for work perfornmed from 11: 00 p. m
to 11:58 p.m on Decenber 30, 1999. Moreover, if enpl oyees
were paid on the basis of shifts worked, an enpl oyee who had
no shift on Decenmber 31, 1999, woul d have received no paycheck
from Doctors for work perfornmed on Decenmber 31, 1999, and so
there woul d be no acceptance of a paycheck from Doctors for
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The enmpl oyees, in fact, manifested their acceptance
of the change in their enployer by cashing dual
paychecks, one from Doctors (the new enpl oyer) and
one fromthe Debtors (the forner enployer), and by
ot herwi se wor ki ng under Doctors’ new management once
becom ng aware of the change. This “continuing

enpl oynment constitutes an acceptance which they

cannot disclaimat this |ate date.” Henne v. Allis-
Chal mers Corp., 660 F. Supp. 1464, 1477 (E.D. Ws.
1987).

Debt ors’ Post-Trial Menorandum at 24.3% This argunent is
unper suasi ve.
First, the offer of continued enploynment in Henne

preceded the closing of the sale of the assets.® In this

Decenmber 31, 1999. Such an enpl oyee could not be treated as
acqui escing in a change of enploynent effective on Decenber
31, 1999.

33 As already observed in the preceding footnote, this
argument would only apply to enpl oyees who worked a shift on
Decenmber 31, 1999.

3% That the enpl oyees’ enploynent was term nated was not
at issue. Instead, Henne involved whether, prior to the sale,
t he purchasing conpany had made an offer of enploynent to the
enpl oyees. The enpl oyees were not entitled to severance pay
if their termnation by their enployer on the sale followed
“an of fer of enploynent with another enployer who continue[d]
[the] operation.” Prior to the closing of the sale, the
enpl oyer notified the enpl oyees on February 26 of the sales
agreenent and of the purchasing conpany’s plan to retain them
When the sale closed two days | ater, the enployees (apparently
with notice of the change in ownership) continued to work at
their sane jobs. The enpl oyees argued that there had never
been an offer of enploynent because the enpl oyees were nerely
transferred and had no choice in the matter. The court held
that “despite the informality of [the purchaser’s] ‘offer’ of
enpl oynent, the plaintiffs’ continuing enploynent constitutes
an acceptance which they cannot disclaimat this |ate date.”
Henne, 660 F. Supp. at 1477. In other words, the court found
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case, in contrast, there was no offer of new enpl oynent

communi cated until at the earliest 1:00 a.m on Decenber 31,
1999, sixty mnutes too late to undo the enpl oyees’ having
achi eved the status of having been enployees of the debtors on
Decenber 31, 1999.

Second, the enployees’ acceptance of the paychecks from
Doctors for work performed on Decenmber 31, 1999, was not
conditioned on forfeiting the entitlement to the Pension Pl an
contribution that had already vested. Wthout being advised
that they would be forfeiting that entitlenent, there could

not be a waiver of the entitlenent. Cl.T. Corp. v. Carl, 85

F.2d 809, 811 (D.C. Cir. 1936) (“[w] aiver requires

"intentional relinquishnent of a known right.'” [citation
omtted]).
Accordingly, for the above-stated reasons, the court

finds that the debtors are required to fund the Pension Plan

for the year 1999.3% |n light of the court’s conclusion that

that the February 26 notification constituted an offer.

35 The debtors’ Objection alleged at T 5(b) that the
proofs of claimwere not accurately conputed, but the debtors
adduced no evidence (beyond that relating to the effective
date of term nation of the enpl oyees’ enploynent) to try to
show error in the calculation of the 1999 Pension Pl an
contribution. The debtors have al so not chall enged the Plan
Committee’ s assertion that the debtors are jointly and
severally liable for the Pension Plan contributions owed by
each of them Nor have the debtors chall enged the Plan
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the enmpl oyees were still enployees of the debtors at the
commencenent of Decenber 31, 1999, the court finds it
unnecessary to determ ne whether, had the enpl oyees been
term nated on Decenber 30, 1999, the debtors would still be
liable for the 1999 Plan contribution, as the Plan Comm ttee
alternatively argued, based on a breach of their fiduciary

duties or a violation of ERI SA § 510. 36

Comm ttee’ s assertion that under 26 U . S.C. 8§ 411(d)(3)(1999),
all of the enployees are entitled to full imedi ate vesting of
all accrued benefits credited to their accounts under the
Pension Plan. Finally, as a result of a Novenber 2000
amendnent to the Pension Plan, the Plan Commttee concedes
that no Pension Plan contribution is owed for the year 2000.

3%  However, it is obvious that the debtors rushed to
treat the sale as conpleted before m dni ght on Decenber 30,
1999, in an attenpt to avoid the 1999 contribution liability.
| nstead of prudently awaiting the facsimle transm ssion from
Doctors’ lender confirmng in witing that it commtted itself
to wire funds as replacenment funds for the check, the debtors
(through Shelton) agreed at 11:58 p.m on Decenber 30, 1999,
that the deal was closed, and then awaited recei pt of the
facsimle mnutes |ater on Decenmber 31, 1999. When the
facsimle arrived, it differed in material respect fromthe
witten conmtnment that the debtors had previously faxed to
the lender, omtting a statenent that “all conditions of
financing the Purchase have been satisfied.” Only on Decenber
31, 1999, could the debtors exercise their fiduciary
responsibilities to the estate and determ ne that the
commtnment fromthe |l ender was in witing and was satisfactory
despite the change. (This is the sane | ender whom the debtors
must have viewed with sone suspicion because, at an earlier
stage of the case, it had w thdrawn what the debtors had
t hought was its commtnent to fund a sale to Doctors at a
hi gher price on the very norning that Doctors and the debtors
had been prepared to announce that deal to the court.)

30



C.
WHETHER THE 1999 PLAN PAYMENT |I'S AN ADM NI STRATI VE EXPENSE
The court now addresses whether the 1999 Pl an

contribution obligation gives rise to an adm nistrative claim
entitled to priority under 8§ 507(a)(1) of the Bankruptcy Code.
As noted above, the debtors are participants in a defined
contribution plan for the benefit of their enpl oyees which
requi res themto make an annual contribution of 3% of each
enpl oyee’ s yearly wages provided that the enpl oyee has worked
1000 hours during the plan year and is enployed on the | ast
day of the plan year. This Plan held benefits and risks for
both the debtors and the enpl oyees. Fromthe debtors’
standpoint, it would pronote enployee continuity: an enpl oyee
had an incentive to remain on the job for at |east the full
cal endar year and perhaps thereafter. However, the debtors
took the risk that if they did not term nate an enpl oyee prior
to Decenber 31 of the year, they would be liable to fund the
pl an for that enployee. The enployee also took a substanti al
ganbl e: despite having worked 1000 hours, the enployee coul d

be di sm ssed prior to Decenber 31 thereby cutting off any

The 11:58 p.m agreenent thus appears contrived and
artificial, with only one true purpose in mnd: tine the
closing, a few mnutes earlier than it prudently woul d have
been otherwi se, to prevent any liability for a 1999
contri bution.
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right to the paynment. On the other hand, if the enpl oyee
stayed on the job through Decenber 31, the enpl oyee reaped a
bonus contri bution.

The Plan Comm ttee argues that the 1999 plan obligation
shoul d be deened a priority adm nistrative expense under 8§
507(a) (1) of the Bankruptcy Code because the obligation to
make the 3% contri bution accrued during the adm nistrative
priority period. In support of its contention, the Plan

Committee relies upon In re Pacific Far East Line, Inc., 713

F.2d 476 (9th Cir. 1983), and Col unbia Packing Co. v. PBGC, 81

B.R 205 (D. Mass. 1988). |In Pacific Far East, a case

interpreting 8 64(a)(1) of the Bankruptcy Act, the court
determ ned that an enpl oyer contribution that becane due
during the postpetition admnistrative priority period was
entitled to adm nistrative priority despite the fact that the
enpl oyer contribution was based in part on prepetition work
hours. The paynments to the plan were due on the twentieth of
each nonth and the paynments were due regardless of the

enpl oyees’ eligibility or length of service. The court

di stingui shed the paynents due under this plan fromthe cases
evaluating the priority of severance pay clains. Under the
severance pay claimanalysis, pay at termnation in |ieu of

notice woul d be conpensable as an adm nistrative expense
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because it is not a form of conpensation for past work
performed. In contrast, severance pay based upon | ength of
service would not qualify as an adm nistrative expense because
this type of severance pay is a form of conpensation for work
perforned before the filing date. |d. at 478. The district
court determ ned that the plan contributions could not be
anal ogi zed to severance pay clainms because the paynents were
due regardl ess of the enployees’ eligibility or |ength of
service. As such, the “hours of pre-filing | abor were not the
consideration for the paynents to the plan. Rather the pre-
filing hours were nerely the units of measure for the post-
filing paynments, which were necessary for continued
performance by both the enpl oyee and the enpl oyer under the
coll ective bargaining agreenent.” 1d. at 479. On appeal, the
Ninth Circuit agreed with this analysis, further reasoning

t hat because the indebtedness at issue was not for pre-filing
wages, granting an adm nistrative priority to the clains would
not frustrate Congress’ intent to accord wages a second
priority and instead would “serve Congress’ intent to

aut horize adm nistrative expense paynents where third persons
shoul d be encouraged to deal with the bankrupt estate, since

t hese paynents pronoted continued performance under a | abor

agreenment.” |d. at 480.
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I n Col umbi a Packi ng, the court considered whet her a

portion of an enployer’s contribution that becanme payable
during the priority period but was cal cul ated by reference to
services rendered prior to the priority period could be
granted adm nistrative priority under 8 507(a) of the
Bankruptcy Code. The debtor was required to make annua
contributions to its plan and these contributions were
conposed of “normal costs” and “past service liability.” The
normal costs represented the present value of benefits to be
paid in the future and the past service liability was a fixed
liability conputed by reference to the enployees’ years of
service before creation of the plan. Both parties agreed that
the normal cost elenent had priority under 8 507(a)(4) and 8§
507(a)(1). However, the parties disagreed as to whether the
past service liability conponent was an adm nistrative
expense.

The court determ ned that past service liability was an
adm ni strative expense. Although the liability was cal cul ated
by reference to services rendered prepetition, the liability
had not accrued until after the priority period began. 1In so
finding, the court reasoned that the past service liability is
“nmore properly viewed as an actuarial unit of neasure for

determ ning the enployer’s current periodic contribution than
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as conpensation for work perfornmed before the inception of the

plan.” Col unbia Packing Co. v. PBGC, 81 B.R at 208-09. 1In

ot her words, the past service liability and the nornmal cost
are the current costs of |abor, and as such, constitute an
actual and necessary cost of preserving the estate.

The debtors argue that any liability under the Plan with
respect to the 1998 and 1999 contri butions accrued on Decenber
31 of each year. Notwi thstanding, with respect to the 1999
contribution, the debtors argue that adm nistrative priority
nmust be determ ned by cal cul ati ng the percentage of the
enpl oyee’ s conpensation that is related to postpetition
service. The debtors do not support their position wth any
case law directly on point but do rely upon In re

Sunar hauserman, Inc., 126 F.3d 811 (6th Cir. 1997). In

Sunar hausernman, the Sixth Circuit determ ned that a portion of

the debtor’s m ninmum fundi ng paynents under a defined benefit
pl an® that accrued postpetition was not entitled to

adm ni strative priority. The bankruptcy court had determ ned
t hat the non-normal cost conponent of the claimof the Pension
Benefit Guaranty Corporation was not entitled to

adm ni strative expense priority while the normal cost

37 As previously noted, the debtors have a defined
contri bution plan.
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conponent attributable to the postpetition period would be
accorded adm nistrative priority status. The district court
and the Sixth Circuit affirmed. The Sixth Circuit agreed that
t he non-normal cost conponent of the claimrelated to debts

t hat arose pre-petition and “it is an absolute requirenent for
adm ni strative expense priority that the liability at issue
ari se post-petition. . . . In this case, the non-normal cost
conponent of Pension Benefit’'s claimrelates to a pre-petition
liability.” [d. at 817.

Sunar hauser man does not help the debtors because it is

di stingui shable fromthis case. |In Sunarhauserman, the court

consi dered that portion of a debtor’s funding obligation that
was an established prepetition liability although it was
payabl e postpetition. In this case, the funding liability did

not exist prepetition and actually came into existence

postpetition. Thus, under Sunarhauserman, the debt at issue
in this case does relate to a liability that arose
postpetition and therefore qualifies as an adm nistrative
expense.

Al t hough none of the cases cited above directly mrror

the facts of this case, 3 the nore reasoned view is that the

38 For exanple, in Pacific Far East, the court dealt with
a plan that required paynent into the plan regardless of the
enpl oyee’s eligibility or length of service. In Colunbia
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1999 contribution constitutes an adm nistrative expense. The
liability of the debtors hinged on one final event: whether
the enpl oyees were enployed as of Decenmber 31 of the Plan
year. In fact, at any time prior to May 27, 1999, the date of
t he debtors’ bankruptcy filing, an enployee could have been
term nated from enpl oynent and would have had no right to any
contribution. Had the plan provided a 3% contri bution,
regardl ess of whether the enpl oyee was enpl oyed on Decenber
31, then the court would feel bound to separate the claiminto
its prepetition and postpetition conponents. But in this
case, the enpl oyee gained no right to paynent based upon
prepetition work, rather the right to paynment canme into being
only on Decenber 31, 1999. The very fact that an enpl oyee
coul d be discharged as | ate as Decenber 30, sonething the
debt ors were hoping to acconplish in this case, denpnstrates
t he specul ati ve nature of the obligation. The debtors took a
cal cul ated ganble, and ultimately | ost out.

Al t hough an adm nistrative claimdoes not necessarily
have to provide a benefit to the estate, here, the benefit is

obvi ous. The debtors were able to induce enpl oyees who m ght

Packi ng, a conponent of the plan liability included “past
service liability,” a liability that existed prepetition and
was based upon the prepetition years of service existing
before creation of the pension plan.
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have otherwi se left the enploy of the hospital to stay on in
t he hope of receiving the contribution at the end of the year.
Dr. Glbert did not want to “pull the trigger” on the plan
because he was aware that it would hurt enpl oyee norale, and
was aware that it was very difficult both to recruit and
retain nurses, and that the hospital only had a value as a
goi ng concern. Thus, for a variety of reasons, the debtors
only stood to gain by maintaining the current staff.
Accordingly, for the reasons stated above, the 1999 pl an
contribution is entitled to adm nistrative priority under 8
507(a) (1) of the Bankruptcy Code.
I
WHETHER THE 1998 PLAN PAYMENT OBLI GATI ON
IS A § 507(a)(1) ADM NI STRATI VE
EXPENSE OR A § 507(a)(4) PRIORITY CLAIM
The court now addresses whether the 1998 Pl an paynment3® is
an adm ni strative expense entitled to priority under 8
507(a) (1) or a prepetition contribution claimentitled to
priority under 8 507(a)(4) of the Bankruptcy Code.
A.

The court first exam nes whether the 1998 Pl an paynent,

3% The 1998 Pl an Paynent accrued on Decenmber 31, 1998,
and paynent was due on Septenber 15, 1999. Unlike the 1999
Pl an contribution, the parties do not dispute that the debtors
are liable for the 1998 Pl an contri bution.
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and particularly the part attributable to DCNA nenbers, is an
adm ni strative expense under § 507(a)(1) of the Bankruptcy
Code. GSCHC argues that because the liability for 1998
contribution accrued on Decenber 31, 1998, the 1998
contribution is at nost entitled to priority under 8§ 507(a)(4)
of the Bankruptcy Code for that portion of the contribution
that relates to services perforned 180 days prior to the
filing of the bankruptcy petition on May 27, 1999.

As not ed above, DCNA entered into a postpetition
col l ective bargaining agreenent with GSCHC. DCNA argues that
the 1998 Plan paynent is entitled to adm nistrative priority

because under Article XXXVI of the CBA, 4° GSCHC agreed to

40 Article XXXVI provides:

The benefits currently in place for
bargai ni ng unit menbers (including but not
limted to defined contribution pension

pl an, tax-deferred annuity plan, insurance,
hol i days, annual | eave, sick | eave, free
days, and suppl enental pay) and the
policies pertaining thereto will remain at
their current levels and in their current
formup to and including Septenber 21, 1999
at which time they will be subject to a
forty-five (45) day reopener; provided,
however, if benefits are increased for non-
bar gai ni ng unit enpl oyees, between the date
of this Agreenent and Septenber 21, 1999,

bargai ni ng unit menbers’ benefits wll be
simlarly increased after negotiations with
the Association. |If the parties have been

unable to reach agreenment within thirty
(30) days of the reopener period, they wl]l
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mai ntain all benefits currently in place, including the
Pension Plan benefits. DCNA argues that because the 1998
pension contribution was owed at the tine it entered into the
CBA, it constitutes a benefit that was contenplated to be kept
at its current level. Accordingly, argues DCNA, in order to
mai ntain the 1998 Plan benefit at its current level, it nust
be granted adm nistrative priority under 8 507(a)(1). DCNA
points out that its actions subsequent to its entry into the
CBA are consistent with its understanding that the 1998 Pl an
contribution would be accorded administrative priority.4 1In
further support of its position, DCNA directs the court to In

re Adventure Resources, Inc., 137 F.3d 786 (4th Cir. 1998),

and Inre lllinois-California Express, Inc., 72 B.R 987 (D.

Col 0. 1987).

I n Adventure Resources, the Fourth Circuit consi dered

t he consequences of a debtor’s failure, during the pendency of

seek the assi stance of a Federal Medi ation
and Conciliation Service nmedi ator.

Benefits currently in place for bargaining
unit menbers are described begi nning
Article XXXII.

4l DCNA argues that it objected to the sale of the
hospital s assets due to the nonpaynent of the 1998 Pl an
liability. In addition, letters were sent to GSCHC regarding
t he expected funding of the 1998 Plan liability: (1)
correspondence dated Decenber 28, 1999, and (2) correspondence
dat ed January 24, 2000 .
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a chapter 11 case, to assunme or reject a prepetition
col l ective bargaining agreenent. The debtor had breached the
col | ective bargai ning agreenment both prepetition and
postpetition and, during the course of the case, neglected to
assume or reject the agreenment. The court determ ned that the
col l ective bargaining agreenent was assuned because of the
debtor’s failure to reject it in accordance with 11 U S.C. 8§
1113.

However, the Pension Plan in this case was not a
col |l ective bargaining agreenent, such that 8 1113 has no
applicability to the Plan. Moreover, the analysis in

Advent ure Resources ignores 8 365(a) of the Bankruptcy Code

whi ch provides that “the trustee, subject to the court's

approval , nmy assume or reject any executory contract or
unexpired | ease of the debtor.” (Enphasis added.) Assuni ng
that the Pension Plan constitutes an executory contract, it
has not been assuned because there was no order approving

assunmption of the contract in this case. Data-Link Systens,

Inc. v. Wiitconb & Keller Mrtgage Co.. Inc. (In re Wiitconb &

Keller Mortgage Co., Inc.), 715 F.2d 375, 380 (7th Cir. 1983)

(assunption of executory contract can occur only through court
order).

Even though DCNA's argunent is specifically prem sed on a
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col | ective bargai ning agreenment, and only through that on the

Pension Plan itself, Adventure Resources is still

di stingui shable. Because the debtor in Adventure Resources

was treated by the court of appeals as having assuned the

col | ective bargai ning agreenment, the debtor was obligated to
cure both prepetition and postpetition defaults, which in
effect transformed the prepetition pension clains into
postpetition clains entitled to adm nistrative priority.* In

the instant matter, and unli ke Adventure Resources, the court

is not confronted with the effect of the assunption (or
nonassunpti on) of an already existing collective bargaining

agreenent. Rather, the court deals with a preexisting Pension

42 The court specifically stated:

Hence, when Adventure assuned the

col | ective bargai ning agreenent, it
undertook a | egal obligation to cure its
exi sting defaults under that agreenent,
including the arrears to the Pension
Trusts. Adventure’'s failure to conply with
its legal obligation gave rise, under
Bil di sco and Stewart Foods, to an

adm ni strative expense claimon behal f of
the Pension Trusts for the entirety of the
arrearage. |In effect, Adventure’'s
postpetition assunption of its executory

| abor contract with the UMM transforned
the prepetition clains of the Pension
Trusts, once not cured, into new clains
ari sing postpetition.

In re Adventure Resources, Inc., 137 F.3d at 798.
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Plan that GSCHC is still free to nove to assune or reject (if
it is an executory contract), and a collective bargaining
agreenment, the CBA between GSCHC and DCNA, that was entered
into postpetition. For reasons set forth below, the court
rejects DCNA' s argunent that approval of the CBA effected an
assunmpti on of the Pension Plan.

GSCHC unquesti onably was obligated postpetition to
performits obligations incurred under the CBA. However, the
i ssue before the court is whether the GSCHC and DCNA, in
entering into the postpetition CBA, agreed to treat the 1998
prepetition Plan obligation,* an existing prepetition debt, as
a postpetition adm nistrative priority expense. Adventure
Resour ces does not provide guidance on that question.

Simlarly, Illinois-California Express fails to address

the precise issue before the court. |In that case, the court
considered the effect of a debtor’s renegotiation and
assumption of its prepetition collective bargai ning agreenent.
Postpetition, the debtor and the enpl oyees entered into a
concessi ons agreenent whereby the enployees agreed to work at
reduced wages. The court determ ned that “[t] he severance pay

to which the enployees are entitled under the Concessions

43 The 1998 pension obligation, having accrued before the
filing of the debtors’ bankruptcy petitions, is a prepetition
debt. It does not appear that DCNA contests this point.

43



Agreenent, was consideration and an inducenent for the post-
petition agreenent of the Union enployees to supply services
to the debtor-in-possession at considerably reduced

conpensation.” lllinois-California Express, 72 B.R at 992.

The court reasoned that where the debtor elects to assune a
contract and has induced the enployees to remain working for
t he debtor “based on the expectation of adm nistrative
priority in the event the debtor’s rehabilitation effort
failed” it was correct for the court to find that the
“Concessi ons Agreenent serves as the basis for a Chapter 11
claimof adm nistration for any unpaid anount arising under
the agreenment.” 1d. at 993. Thus, the holding in Lllinois-

California Express was premnm sed upon the debtor’s having

assunmed a prepetition contract and having sinultaneously
entered into a postpetition nmodification of that contract in
whi ch the enpl oyees were induced to work at a reduced rate
with the understanding that the clainms of the enpl oyees woul d
receive priority status. 1In the instant matter, GSCHC did not
assume a prepetition contract which would have the effect of
obligating GSCHC to performall of its obligations under such
an agreenent, and, as will be discussed below, the provisions

of the CBA do not evidence an agreenent between GSCHC and DCNA

regarding the claimstatus of the 1998 Pl an contri buti on.
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The i ssue before the court is one of contract
interpretation, nanely, howto interpret the |anguage
contained in Article XXXVI of the CBA which provides that the
benefits currently in place for the nurses are to remain at
their current levels. By way of explanation, the final
paragraph of Article XXXVl states that the “benefits currently
in place for bargaining unit nenmbers are descri bed begi nni ng
Article XXXI'l.” These articles describe the type and anount
of benefit for itens such as sick | eave, vacation pay as well
as pension benefits. Article XLVII, which specifically
descri bes the Plan benefit, does nothing nore than describe
the eligibility and ampbunt of funding to be expected under the
Plan. Neither Article XXXVI nor Article XLVII contain any
| anguage that woul d suggest that the 1998 Plan contribution is
to be paid as an adninistrative expense.

Not wi t hst andi ng, DCNA argues that the testinony of Hernman
Brown, who | ed the negotiating team should persuade the court
that in entering the CBA, the GSCHC agreed to accord priority
payment of the 1998 pension benefits. However, Brown’'s
testinmony did not provide the court with such evidence. Brown
testified that he was hired as an advocate for the nurses to
make sure that the nurses kept their benefits at their

existing level (or greater) and were in parity with other
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nurses in the city. Wth respect to Article XXXVI, Brown
stated that the range of benefits that DCNA wanted to maintain
i ncluded such itens as the pension, tax-deferred annuity,
annual | eave, sick |eave and other benefits. Brown did not
of fer any evidence regardi ng negotiation of or an agreenent
reached regarding the treatnment of the already existing Plan
liability as an adm nistrative expense in GSCHC s bankruptcy
case. Brown testified that in drafting the CBA, he referred
to the coll ective bargai ning agreenents of other area
hospitals, which the court views as further evidence of
Brown’s concern with obtaining a certain |evel of benefits for
the nurses in the future. Brown provided no evidence that
DCNA even consi dered, nuch | ess negotiated, how GSCHC woul d
pay past obligations owed to the nurses or what priority the
1998 Pl an contribution would receive. Moreover, the CBA does
not contain any provisions concerning the priority or paynment
of the GSCHC s already existing Plan contri butions.

In sum Article XXXVI does not contain any agreenent
regardi ng the paynent of pension benefits already due and
owi ng. Nor does it evidence any agreenent to grant a
postpetition adm nistrative claimstatus to the 1998 Pl an
contribution. Close exam nation of Brown’s testinony

convinces the court that, in negotiating the collective
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bar gai ni ng agreenment, Brown was not aware of the inpact that
GSCHC s bankruptcy m ght have upon either the 1998 or the 1999
contribution.? Thus, the court finds that Article XXXVI's
reference to the maintaining “benefits currently in place”
refers to the amount, type and | evel of benefits that the
nurses would be entitled to receive under the CBA, nmaking
clear that there was to be no decrease in the benefits schene
currently in place for the nurses, and does not address the
priority to be accorded CBA clains as against other clains in
t he bankruptcy case. Because the 1998 Plan liability accrued
prepetition, the 1998 contribution is not an adm nistrative
expense entitled to priority under 8§ 507(a)(1) of the
Bankruptcy Code.
B.

Section 507(a)(4) of the Bankruptcy Code grants fourth
priority, within certain dollar limtations, to all owed
unsecured clainms for contributions to an enpl oyee benefit plan

arising fromservices rendered within 180 days before the date

44 Significantly, Brown was al so unaware of the fact that
t he Pension Plan could be term nated upon proper notice to the
enpl oyees. Although he had requested a copy of the Pension
Plan fromthe hospital’s managenent, he never received a copy
and nonet hel ess el ected to proceed with the negotiation of the
CBA.
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of the filing of the petition.* The court addresses first
t hose enpl oyees who were enpl oyed on Decenmber 31, 1998, and
concludes that their allowed 1998 contribution clains are
entitled to priority under 8 507(a)(4) to the extent not
exceeding the dollar limtations of that provision.

Al t hough the term “enpl oyee benefit plan” is not defined
in the Bankruptcy Code, this court has previously deterni ned
that it is appropriate to turn to the specific definition of
the termas set forth in the Enpl oyee Retirement |ncone

Security Act of 1974, 29 U . S.C. 8 1001 et seq. (“ERISA").4¢

45 Section 507(a)(4) provides:

Fourth, allowed unsecured clainms for
contributions to an enpl oyee benefit plan—

(A) arising fromservices rendered within
180 days before the date of the filing of
the petition or the date of the cessation
of the debtor’s business, whichever occurs
first; but only

(B) for each such Plan, to the extent of-

(i) the nunber of enployees covered by
each such plan multiplied by $4,300; |ess

(ii) the aggregate anmount paid to such
enpl oyees under paragraph (3) of this
subsection, plus the aggregate amunt paid
by the estate on behal f of such enpl oyees
to any ot her enployee benefit plan.

46 The term “enpl oyee benefit plan” contained in the
ERI SA statute is defined as “an enployee welfare Plan or an
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See In re Gerald Fenton, 178 B.R 582, 586 (Bankr. D.D.C.
1995). G ven the definition of enployee benefit plan found in
the ERI SA statute, there is no doubt that the claims of the
enpl oyees for contributions fromthe Plan constitute clains
for “contributions to an enpl oyee benefit plan” within the
meani ng of 8 507(a)(4).

Section 507(a)(4) also requires that the claimarise from
“services rendered within 180 days before the date of the

filing of the petition.... As noted in Fenton, nmany courts
have construed 8 507(a)(4) broadly “in order to fulfill its
pur pose of ensuring that enpl oyees continue to receive the
benefits to which they are entitled despite enpl oyer
bankruptcy.” Fenton, 178 B.R at 584. Thus, in Fenton, this
court determ ned that clainms for unpaid prem uns owed to an

i nsurance conpany arose from services rendered within 180 days

of the bankruptcy filing because the insurance conpany had

rendered services during the 180-day peri od.

enpl oyee pension benefit Plan or a Plan which is both an

enpl oyee wel fare benefit Plan and an enpl oyee pension benefit
Plan. 29 U S.C. 8§ 1002(3). The term “enpl oyee pension
benefit Plan” is defined to nean “any Plan ... mintained by an
enpl oyer...to the extent that by its express termor as a
result of surrounding circunstances such Plan, fund or
program - (1) provides retirenent inconme to enpl oyees, or (2)
results in a deferral of inconme by enployees for periods
extending to the term nation of covered enpl oynent or
beyond....” 29 U.S.C. 8§ 1002((A).
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In the instant matter, the 1998 contribution for
enpl oyees enpl oyed on Decenber 31, 1998, arose from services
rendered within 180 days of the filing of the petition?
because Decenber 31, 1998, is the date that the pension
obligation actually arose based on enploynent on that date, a
date that fell well within 180 days prior to the filing of the
bankruptcy petition.

The debtors concede that the 1998 contribution for such
enpl oyees is accorded priority under § 507(a)(4), however, the
debtors argue that the priority of the claimshould be limted
to “that portion of the contribution that relates to services
performed during the 180-day period.” (Supplenmental Brief, p.
46.) However, the liability for the Plan contribution is not
cal cul ated on a per diem basis and does not fluctuate based
upon the nunber of hours worked by a given enployee. Rather,
the liability under the Plan is an all or nothing proposition,
predi cated on the enpl oyees’ being enployed on Decenber 31
after having worked 1,000 hours in a given Plan year. As in
the case of the adm nistrative claimfor the 1999 Pl an
contribution, the critical event is enploynent on Decenber 31

of the Pension Plan year: w thout such year-end enploynment, an

47 The 180-day period prior to the filing of the
bankruptcy petition on May 27, 1999 commenced on Novenber 28,
1998.
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enpl oyee’ s prior hours of service gain the enployee no right
to a Plan contribution.

The requirement of 1,000 hours of prior service |imted
t he pool of enployees entitled to obtain a Plan contribution,
but entitlenment to receive a contribution carried a price:
those eligible enployees had to provide the service to the
debt ors of renaining enpl oyed on Decenmber 31, 1998, if they
were to receive the Plan contribution. An eligible enployee
who chose not to remain enpl oyed on Decenmber 31, 1998, would
receive no Plan contribution despite having worked nore than
1,000 hours in the Plan year. So the service being
conpensated is conti nued enpl oynent on Decenber 31, 1998.

As al ready observed with respect to the 1999 Pl an
contribution, conpensating enpl oyees for the loyalty of
remai ni ng enpl oyed on Decenber 31 of a Plan year had obvi ous
benefits to the debtors. The debtors could avoid the
contribution liability by sinply term nating an enpl oyee’s
enpl oynent on or before Decenmber 30 of the Plan year, so that
t he conpensation would not arise fromthe prior 1,000 hours of
service. Obviously termnating their enployees’ enploynent,
and destroying the hospital’s value as a going concern, was
not to the debtors’ advantage, and they received a benefit

(for which the contribution liability was the price to the
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debt ors) when they continued enploynent of the enpl oyees on
Decenber 31, 1998.

By continuing to enploy the services of eligible
enpl oyees on Decenber 31, 1998, the debtors incurred liability
to the enployees on that date for the 1998 Pl an year
contribution. Accordingly, the contribution nust be treated
as arising from enpl oynent on Decenber 31, 1998, and hence as
“arising fromservices rendered within 180 days before the
date of the filing of the petition” within the neaning of 8§
507(a)(4)(A). The 1998 contribution for such enployees w ||
be accorded priority under 8 507(a)(4) to the extent within

the dollar limtations of that provision.48

48 The parties will be permtted to submt a proposed
cal cul ation of the amount of the claimentitled to 8 507(a)(4)
priority. The debtor urged in its Supplenmental Menorandum (DE
No. 1818) at 48 that the Plan Committee’s 1998 contri bution
calculation is erroneously based on the ampunt of the 1997
payment on the annual report, which included a higher enployer
contribution, and incorrectly includes anounts due the
| nternal Revenue Service, not the Pension Plan or
partici pants. However, the debtors adduced no evidence to
show error in the calculation of the contribution liability
for 1998. As in the case of the liability for 1999, the
debt ors have not contested the Plan Commttee’s assertions
regarding joint and several liability, and vesting.
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C.

Determi ning the extent to which the 1998 Pl an
contribution clains are entitled to priority under 8 507(a)(4)
requires the court also to address the extent to which
enpl oyees becane entitled to the contribution even though they
were not enpl oyed on Decenber 31, 1998. Entitlenment for sone
enpl oyees to a Plan contribution for 1998 may have arisen from
retirement, death, or the incurring of a disability prior to
Decenber 31, 1998. Not all such enployees’ clains for the
1998 Plan contribution will be entitled to 8§ 507(a)(4)
priority.

Enpl oyees who becane entitled to a 1998 Plan contri bution
because they retired, died, or incurred a disability prior to
Novenber 28, 1998, the 180'" day preceding the filing of the
debt ors’ bankruptcy petitions on May 27, 1999, are not
entitled to have that contribution treated as a claimentitled
to priority under 8 507(a)(4). |In contrast, enployees who
becanme entitled to a 1998 Pl an contri bution because they
retired, died, or incurred a disability on or after Novenber
28, 1998, are entitled to have their clains treated as cl ains
entitled to priority under 8§ 507(a)(4) (to the extent within
that provision's dollar limtations). As in the case of

enpl oyees who becane entitled to a Plan contribution based on
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enpl oynent on Decenber 31, 1998, it is not appropriate to
attenmpt to allocate part of the Plan contribution claimfor
such enpl oyees to work perforned before the 180-day nmark of
Novenber 28, 1998.

The debtors adduced no evidence regarding this issue (of
entitlement arising fromdeath, retirement, or incurring of
disability prior to Novenmber 28, 1998). The proof of claimis
presunptively valid. But if the parties had an agreenent to
defer this issue, then for enpl oyees who were no | onger
enpl oyed by the debtors on Decenber 31, 1998, the parties wll
be permtted to submt a calculation of the portion of the
1998 Pl an contribution liability that is entitled to priority
under 8§ 507(a)(4) and the part that is not entitled to such
priority.

11
THE PLAN COWM TTEE' S CLAI M FOR COSTS AND EXPENSES

The Conmittee contends that it has an all owable claimfor
postpetition expenses incurred in connection with the
adm ni stration of the Plan. The debtors, relying on
provi sions contained in a May 1, 2000 anmendnent to the Pl an,

contend that any paynent or reinbursenment of expenses is to be
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made from the Fund* unless there is an election by the
Enpl oyer®® to pay such expenses. 5!

Prior to the May 1, 2000 anendnment to the Plan, 8§ 9.3 of
the Plan provided that the “Enpl oyer shall pay, or reinburse
the nmenmber of the Conmmittee for, all reasonabl e expenses

incurred.” |In addition, under § 15.5 of the Pl an, %2 each

4 Section 1.23 of the Plan defines the term “Fund” to
mean “[a]ll assets of whatsoever kind or nature in any
Contract or other insurance contract used to fund the Plan or
held fromtinme to tinme by the Trustee under the Trust.”

50 Section 1.19 of the Plan defines the term “Enpl oyer”
as “[t]he Conpany and any entity that is or hereafter becones
a Member Conpany.” Section 1.10 of the Plan defines “Conpany”
as the “Greater Southeast Managenent Conpany, a not-for-profit
corporation established under the laws of the District of
Col unmbi a and exenpt from Federal income tax as an organization
descri bed in Code Section 501(c)(3), and any successor by
mer ger, consolidation, purchase or otherw se.”

51 Section 11.1 of the Plan provides that any or all of
the provisions of the Plan may be anended. Although the
Committee has not conceded that the debtors had the authority
to anmend the Plan, it has not provided any basis upon which to
chal | enge the anmendnents to the Pl an.

2 Former 8 15.5 of the Plan provided in part:

Each menmber conpany shall be liable for and
pay at |east annually to the Conpany its
fair share of the expenses of operating the
Pl an, the Contracts and the Trust,
including its share of any Insurance
Conpany or Trustee's fees. The amount of
such charges to each Menber Conpany shal

be determ ned by the Conmttee in its sole
di scretion .
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menber conpany was liable for its “fair share” of the expenses
and the Commttee had the sole discretion to determ ne the
ampount of the expenses. Ef fective May 1, 2000, the

| anguage 8 9.3 of the Plan was deleted in its entirety.
Section 9.3, as anended, provides that the Conmmttee shall be
entitled to rei mbursenent of all out-of-pocket expenses and

t he rei mbursenent of expenses shall be made fromthe Fund

unl ess the Enployer elects to reinburse or pay such expenses

on behalf of the fund.® |In addition, the | anguage contai ned

5 Inits entirety, anmended § 9.3 provides:

Rei mbur senent of Expenses of Committee.

The Committee shall be entitled to

rei moursenment for all reasonabl e out-of -
pocket expenses incurred in the perfornmance
of its duties hereunder. Any nmenber of the
Committee who is enployed by the Conpany or
an Associ ated Conpany, or who serves as a
director of the Conpany or an Associ ated
Conpany shall serve wi thout conpensation
for his services hereunder, but he shall be
rei mbursed for any reasonabl e out - of - pocket
expense incurred by himin connection with
his service on the Commttee. The paynent
shall be made fromthe Fund unl ess the

Enmpl oyer elects to reinburse or pay such
expenses on behalf of the Fund. None of

t he general overhead expenses of the
Conpany (or any Associ ate Conpany) shall be
included in the term ‘out-of-pocket’
expenses. |In the event an Enployer is a
debtor under the Title 11 of the United

St at es Code, an election to pay or

rei mburse expenses on behal f of the Fund
may require approval of the United States
Bankruptcy Court.
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in 8 15.5 was deleted in its entirety. That section, as
amended, provides that “[i]n the event that the Enpl oyer
el ects to pay or reinburse the Fund for the expenses incurred
on behalf of the Plan pursuant to the terns of Section 9.3 .

each menber Conpany shall be liable for and pay its fair
share of expenses. . . .” Finally, the language contained in
8§ 9.6 of the Plan was deleted in its entirety. As anmended,
that section specifically provides that the Commttee “my
enpl oy and enter into agreements with such counsel,
accountants, brokers, investnment advisors, and other agents,
and pay their reasonabl e expenses and conpensati on out of
assets of the Fund (unless reinmbursed or paid by the Conpany
pursuant to Section 9.3).” In addition, 8 9.6 further
provi des that “[a]ny expenses incurred by the Commttee in
connection with the exercise of its powers shall be deemed an
adm ni strative expense of the Plan, payable out of the Fund
unl ess paid or reinburse by the Enployer pursuant to Section
9.3.”7 Prior to its anmendnent, 8 9.6 granted broad power to
the Commttee regarding the adm nistration of the Plan and did
not speak to any |limtations on the Commttee with respect to
the rei mbursenent of its admnistrative expenses.

It is evident that the effect of the above amendnments was

to ensure that all expenses in connection with the
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adm ni stration of the Plan be paid fromthe Fund absent an
election to the contrary. However, the debtors concede that

t he amendnents to the Plan are prospective only. Prior to the
May 2000 anendnments, 8 9.3 clearly required the Enployer to
pay or reinburse the nmenbers of the Committee for a

reasonabl e expenses incurred. In turn, former 8 15.5 provides

t hat each Menmber Conpany is liable for its fair share of the
operati on expenses with the anount of such expenses to be
determined in the Committee s sole discretion. Thus, from May
27, 1999 through May 1, 2000, the Enployer (Greater Southeast
Managenment Conpany) was required to reinburse the Commttee
for any expenses incurred in the adm nistration of the fund in
an amount determ ned by the Conmttee. The court finds the
postpetition expenses from May 27, 1999 through May 1, 2000,
arising fromthe adm nistration of the Plan, are
adm ni strative expenses of the estate within the meaning of 8§
503(b) (1) of the Bankruptcy Code and therefore are accorded
priority under 8 507(a)(1l). Whether such expenses shall be
al l owed by the court is subject to further review of the court
upon subm ssion by the Committee of a detailed item zation of
such expenses.

Wth respect to those expenses incurred in the

adm ni stration of the Plan after May 1, 2000, the Pl an
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provi des that expenses are to be paid from Fund unl ess the
Enmpl oyer elects to pay the expenses. Thus, those expenses
incurred after May 1, 2000 shall not be deemed adm nistrative
expenses of the estate unless an election by the Enployer is
made to pay or reinburse such expenses in lieu of the expenses
bei ng paid by the Fund.
IV
CONCLUSI ON

G ven the foregoing, the Debtors’ Objection to the Claim
of the Plan Conmttee will be sustained in part and denied in
part. The Plan Commttee is entitled to an adm nistrative
claimfor the 1999 Pension Plan contribution and for those
expenses incurred in the admnistration of the Plan from May
27, 1999 through May 1, 2000. |In addition, the 1998 Pl an
contribution will be accorded priority pursuant to § 507(a)(4)

to the extent of its dollar limtations. The bal ance of the

1998 claimthat is not entitled to priority will be treated as
a general unsecured claimof the estate. 1In |light of the
deci sion of the court, the parties will be required to submt

specific conputations of the above cl ai ns.
The court’s order follows.

Dated: July 9, 2001
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S. Martin Teel, Jr.
Uni ted States Bankruptcy Judge
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